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Your Facilitator

Martha Compton

Director of Strategic Partnerships & Client
Relations

Martha consults and trains nationally on Title IX and student
conduct and has previously served as a technical trainer for
Department of Justice VAWA campus grantees. Martha is a
former President of the Association for Student Conduct
Administration, has been a faculty member for ASCA’s
Gehring Academy, and was part of the core team that
developed ASCA's Sexual Misconduct Institute. A student
conduct professional for over 20 years, Martha is also a
former dean of students and has extensive experience in
residence life, behavior intervention, emergency services,
orientation, leadership, and working with student

organizations.




Grand River Solutions

We exist to help create
safe and equitable work
and educational
environments.

Mission

Bring systemic change to
how school districts and
institutions of higher
education address their
Clery Act & Title IX
obligations.

Core Values

Responsive Partnership
Innovation
Accountability

Transformation

* Integrity
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Procedural Requirements foréﬁ\créstigations
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Notice TO BOTH Equal opportunity An advi s@ Written notification Opportunity to Report
PARTIES to present evidence chei of meetings, etc., review ALL summarizing
and sufficient time evidence, and 10 relevant evidence

to prepare days to submit a and 10-day review

0 written response to of report prior to
the evidence prior hearing
?\ to completion of

the report



Procedural Requirements for Hquings

Must be live, but can be conducted remotely

Cannot compel individuals to participate

Standard of proof used may be preponderarce cf the evidence or clear and convincing;
standard must be the same for student a~d =n.ployee matters

Cross examination must be permittea aind must be conducted by advisor of choice or
provided by the institution

Decision-Maker determines reicvancy of questions and evidence offered

Written decision must »e issued that includes finding and sanction




Hearing Technology: Requirements
and Consideratioq’

If hearings cannot be in person, or if son.ecne chooses to participate
remotely, must have a remote participauon platform available.

-

Audio only

All hearings must be recorded. _ ,
Audio and video

Participarts must be able to The parties with the decision-maker(s)
communicate during the hearing The parties with their advisors



Purpose of the Hearing $Cg
O

O\’
. i Determine
Review and Make Q/Q\ Determine
o Responsibilit Sanction
A.ssess Flndlngs®Q ) Fiadings Ofy And
Evidence FE% Responsibility Remedy

&



Evaluating the Evidence

s it relevant?
Evidence is relevant if it has a tendency to make a material fact moge @ 2ss likely to be true.

A 4

Is the item what it purpgrmg.!

A 4

Is it credible?

v Weight is determined by the finder of fact!



Trauma-informed

practices provide
tools/techniques
for interviewing

and engaging with
the Complainant,
Respondent, and
Witnhesses.

Format@tu re of the
Hearij
\

Approach to Clarification
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The Participants
The Parties

&
O
-

Complainant

An individual who is alleged to be th
victim of conduct that could
constitute sexual harassment a
who is participating in, or atte

to participate in, LMU's o
education program or a at the
time the formal comp filed.

e'(,

—CDO Respondent

n individual who has been reported

to be the perpetrator of conduct that
could constitute sexual harassment.




The Participants

The Investigator

- Questions about their ot

- Will present a summary of the
final investigation report, including items
that are contested and those that are not;

- Submits to questioning by
the Decisionmaker(s) and the partieQQ/Q
(through their Advisors).

- May be present during the enti
process, but not during del

on credibility, recom ed findings,

or determinations,ég? rohibited. If
such information is‘fitroduced, the Chair
will direct that it be disregarded.




Can be anyone, including a lawyer, a
parent, a friend, and a witness

No particular training or experience
required (institution appointed advisors
should be trained)

Can accompany their advisees at all
meetings, interviews, and the hearing

Advisors should help the Parties prepar
for each meeting and are expected to
advise ethically, with integrity, and_i d

&

advisee or
at the
amination at

faith

May not speak on behalf of
otherwise participate, exc
advisor will conduct cras
the hearing. Q\

Advisors are expecggto advise their
advisees without disrupting proceedings

-

The Participants
$‘5 Advisors
O

\
o&/\



The Participants
Advisors: Prohibited
Behavior

If any Advisor oversteps their
role by violating the rules of
decorum, the hearing panel chair
may end the hearing and
schedule the hearing for another

date. The chair may give onegh
more warnings prior to e%ng

the hearing. $

¥



The Participants

The Hearing
Facilitator/Coordinator

» Manages the recording,
witness logistics, party Q
logistics, curation of Q/
documents, separation \Q
of the parties, and otheer

administrative ele
of the hearing pr

> Non-Voting ?“
X




The Participants

The Decision-Maker(s)

> One person or a panel

and witnesses at the

» Questions the parties Q/Q\

hearing Q‘
> Determines responsib@(

> Determines sanct'lo

where appropr'Qt\

)




The Participants
The Hearing Chair

> |s a decision-maker

» Answers all procedural
questions

relevancy of evidence, questi

» Makes rulings regarding éQ'/Q\

posed during cross exa% n

> Maintains decorum

> Prepares the wri
deliberation s nt
» May assist in préparing the

Notice of Qutcome
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The Adviso r%sfﬁale




Review the po?icb

Revh@t e materials provided, if

After you are

assigned a <
case...

Reach out to your advisee

Schedule a meeting




Cthe Party

A@re that ...

‘ Y ou are under no obligation to keep what the
party tells you confidential

There is no attorney client relationship nor any
other recognized privilege between you and the

party

Were this matter go to a court of law, and you

were asked to testify, you would have to do so,
truthfully

Do this at the outset
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Pre-Hearing Task -
for the Decisi08<§\aker(s) Y
and Chair S commmni




Prior to the Hearing

The Title IX Coordinator will provide the names of persons who may participa*e in the hearing, all pertinent
documentary evidence, and the final investigation report to the parties at 'east ten (10) days prior to the hearing.

The Title IX Coordinator will give the parties, Decision-Maker(s) a list of the nam« s of . |l parties, witnesses, and Advisors at least five (5) days in
advance of the hearing. The Parties and hearing panel members shall have ‘nree (2] pusiness days to report a conflict of interest to the Title IX

AN

Coordinator. If a Decision-Maker is unsure of whether a bias or conflict of intere.t exists, they must raise the concern to the Title IX Coordinator
as soon as possible.

N/

The Chair MAY convene a pre-hearing meeting.

‘

During the ten (10) day period o " to the hearing, the parties have the opportunity for continued review and
comment on the final investiga.or: report and available evidence. That review and comment can be shared with the
Chair at the pre-hearing m=etiig or at the hearing and will be exchanged between each party by the Chair.




Pre-Hearing Meetings

mmml Review the Logistics for the Hearing

mmmw  Set expectations

* Format %

* Roles of the parties

* Participation @Q -
e Decorum A

* Impact of not following ruIer
N

Advance Submission of Quostions

mmm Relevancy Arquments and Advance Rulings




Review evidence and report

S

Z|  Review applicable poli ocedures
. Preliminary a@the evidence
T h e D e C i S i 0 n - v/ Dete%@reas for further exploration

M a ke r(S) @Qv\elop questions of your own

2

Anticipate the party’s questions
A\ Anticipate challenges or issues

Prepare the script




Credibility? (0
o
S
Clarification on timeline?
a&/

Common %O

Areas of
Exploration Q

QQ/Q\ The thought process?

Inconsistencies?
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Do Your Hﬁwork

b}éollcy language/provisions
elf with investigative report

« Review appli
« Familiariz

« Unders e ins and outs of the report

« Wh the timeline of events

. ' bout what areas you may want to highlight or
nd upon

® hat type of questions you will ask

Who are the key witnesses
« Consult with your advisee
- Anticipate questions of others

« Consider impact of your decisions and develop a
strategy
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Order of the Proceedings O$%
SO

05

Deliberations

01 ) 04 0z

Opening Opening Testimony and Closing
introductions statements - Juestioning of Statements

and instructions the parties and
by the Chair witnesses




Opening Instructions
by the Chair

The institution has a script for this porti
of the proceedings, and it should be :
Introduction of the participant

S E
Overview of the procedures&
Be prepared to answer @ons.

Parties are provided last opportunity
to challenge the ition of the Panel
for bias or conf?L Interest.

- Chairo will make ruling.

O

\
*@

S
o



Testimony




Testimony and Questioninéﬁ?the
Parties \S\\
\Y%
01 02 03 04 ' 05

Opening Decision- Advisor Co'low up Decision-
remarks by Maker(s) questions @) by the Maker(s)
the parties question Complainant Decision- question

06 07

Advisor Follow up

questions by Decision-
Respondent Maker(s)
next

C;omplainant next Maker(s) Respondent
first second




Questioning of the WitnessOegﬁ
\

01 ) 03

04

Follow up by the
Decision-Maker(s)

The Chair will Decision-Maker(s) wil, Advisor cross-
determine the order question first

examination will

of questioning of occur next

withesses




General Questioning Guidelines

—_—),




The Decision-Maker(s) or
the Acvivor will remain

secter] during questioning;

Advisors can
request

Questions will be  permission to

:: Questioning posedorally,  ZER =

or in writing

:: Format of

Questions must be relevant



S
What constitutes a relevant @%stion?
SO

The. Departme.nt See, e.g., Federal Rule of Evidence 401 Test for
declines to define Relevant Evidence:

“relevant”,

indicating that term (“Evidence is relevant if:

u * (a) it has any tendency to make a fact more or less
Sh ou Id be probable than it would be without the evidence; and

Inte 'p reted usi ng « (b) the fact is of consequence in determining the

[its] plain and adion-

ordinary meaning.”




When is evidence relevant?

Q
<&

\%
O

Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is

“of consequence”

Tends to make a fact more or less
probable than it would be withotit that
evidence




Questions that seek to illicit
irrelevant information

« Complainant’s prior sexual histor / ’

* Information protected by ar. 'In-
waived legal privilege

* Medical treatment and core

Duplicative questions

Information that is
otherwise irrelevant




When Questioning....

Be efficient.

Explore a here

additi n
inf jon or clarity

Listen to the
answers.

Be prepared to go
down a road that yo

hadn’t considere
ant|C|pated e

Take your time. Be
thoughtful. Take
breaks if you need it.




Foundational Questions to AIWst
Consider Asking $

Did the notes reflect
your recollection at
the time?

Were you Did you see e
interviewed? interview nngcs?

Did you speak with
any one about your
testimony today
prior to this hearing?

As you sit here Did you review your
today, has anything notes before coming
changed? to this hearing?



11 Common Areas of Where\é@ty or
Additional Information\'gz\ eeded

Facts related to the C

elements of the B\~ Relevancy of
alleged policy certain items of

: : evidence
violatior

Details about the Factual basis for

opinions

alleged
misconduct

Inconsistencies

Credibility Reliability Timelines




Questioning to Assess Relia@ixy

O
N\
N




%
Questioning to Assess @Iibility
\S\

\Y
No formula opportunity to vi%é)
exists, but ability to rei((/
consider asking motive@br ate
guestions plagSmility

about the @istency
following: Q\ character, background, experience, and training

Q coaching



Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?




Investigating the Products of t vestigation

S
\%
O

Q
\Q@

Never assume that an item Ask questions, request Request further
of evidence is authentic. proof., investigation of the

?s authenticity if necessary.

Asking Questions to Assess Aggﬁéﬂicity



What are
the “Hard"”
Questions




4 % )
Lay a foundation for the @-s

\_
* Explain why you agﬁgq}g it
C

* Share the evid at you are asking
HOW to @ére seeking a

about, or th

AS k t h e respons
H 3 rd Be g?ate and mindful in your

ns.

i Y
QUEStlonS » Can you tell me what you were thinking

Q when....
@ * Help me understand what you were

feeling when...

C?Q\ * Are you able to tell me more about...




Special Considerations for ¢
Questioning the Investigat

The Investigator’s participation in the heariﬁsﬁgs a fact witness;

Questions directed towards the Investi r shall be limited to facts collected by
the Investigator pertinent to the In igation;

Neither the Advisors nor the D \o -Maker(s) should ask the Investigator(s)

their opinions on credibility, re mended findings, or determinations;

The Investigators, Advisorghand parties will refrain from discussion of or
guestions about the§e sments. If such information is introduced, the Chair
&

will direct that it b@ arded.



Ask questions about ho%y conducted their

investigation ;

Explo@ thvestigators decision making

Special
Considerations %O\/

Seek clarity about evidence Where it came from

f O r Q u e St i 0 n i n g @Q\ collected Authenticity of the evidence
the Investigator <2§

Ask factual questions that will assist in evaluation of the
evidence

If bias is not in issue at the hearing, the Chair should not

Q; ' permit irrelevant questions of the investigator that probe

for bias



Special Considerations

for Panels

( )
If a panel, decide in advance who will take the

lead on questioning
\

7

J

Go topic by topic

\ J
N

>
Ask other panelists if they have questions before
moving on

Do not speak over each other O
\ %
>

»

Pay attention to the questions the€r panelists
. J
( )
Ok to take breaks to consu each other, to

> <

reflect, to consult with the TIXC or counsel
\, )
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Speual Considerations

for Advisor Questioning
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Questioning S
o

\
O 0 0O

N
O@%mpare Conclude
o
O

Confirm



| Confirm O$C°

« Witness'Y, earlier today you were O\/
asked about what you heard and saw %
on the night in question...

« And you indicated that you heard loud @E

voices, but that you are not sure if it

was fighting, is that correct? Q}

« You also said that the parties ca
out together and then went b
the room, is that what you v‘

« And you are sure of th&éQ\




| Compare ng

* Witness Y, this isn't the first time you

shared your observations of O\/

Complainant and Respondent that
night, is it?

« Didyou talk to the investigator about A@Q -

this?

* And that statement was provided just
two days after the incident, correct? Q\

* Do you recall what you said to t @
investigator?

* Didyou tell the investig r% ruth
when you were interyj




>

Witness Y, when you spoke to the investigator, )@\/
indicated that you heard fighting, correct? %

And that Complainant came out of theQ rying, isn't

that right?
And that Respondent came out I@angry, correct?
P

You also stated that you saw, ndent grab
Complainant and drag the k into the room, isn't
that true?

Since speaking with nvestigator, you and

Complainant hav@ a falling out, haven't you?
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The Role of the Decision-Maker
During Questioning by th visors

After the advisor poses a question, the proceeding will paﬁt/ ow the Chair to consider it.

3

Chair will determine whether the question will be permitt isaI%wed, or rephrased The Chair may explore arguments

regarding rel%%fth the Advisors.
-

The Chair will limit or disallow questions on thf t:)as that they are irrelevant, unduly repetitious (and thus irrelevant), or abusive.

- -
The Chair will state their decision qguestion for the record and advise the Party/Witness to whom the question was
directed, accordingly. The Ch ill\explain any decision to exclude a question as not relevant, or to reframe it for relevance.
- -

The Chair has final say on all questions and determinations of relevance. The parties and their advisors are not permitted to
make objections during the hearing. If they feel that ruling is incorrect, the proper forum to raise that objection is on appeal.




When Assessing Relevance, the
Decision-Maker Can: Oé%

A\
Ask the advisor why their %@@tion IS

_relevant
Take a break Q\%Q

Ask their own SQ@ tions of the party/witness

Review t@\&hea ring record
O
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Weighing the Evidence & ng
a Determination \S\\

Evaluate the relevant evidence %C>

collected to determine what weight, J
any, you will afford that item of ?{
evidence in your final determi a{& ;
Apply the standard of progf the
evidence to each elem§@ the

alleged policy violationry
Make a determirfgtion as to whether or
not there has a policy violation.



Preponderance of theg

Evidence

More likely than not

A finding of resnesivility =
There was <''fficient reliable,

credible e ‘ideiice to support
a.'nuing, by a
nre fonderance of the
av.~ence, that the policy was
violated

o

Do¢s no mean 100% true or
accurate

A finding of not responsible
= There was not sufficient
reliable, credible evidence to
support a finding, by a
preponderance of the
evidence, that the policy was
violated




Findings o(@?ct

« A "finding of fact"

« The decisi her events, actions, or conduct
occurre% piece of evidence is what it purports to
be

- B an available evidence and information
@wmined by a preponderance of evidence standard
Q\\ etermined by the fact finder(s)

o

r example...

« Complainant reports that they and Respondent ate ice
cream prior to the incident

- Respondent says that they did not eat ice cream

« Witness 1 produces a timestamped photo of
Respondent eating ice cream

* Next steps?



. . Q2
Policy Analysis O .
\3« l-E.

- Break down the policy COO\/ ]

into elements

- Organize the facts bg xQ/Q\

the element to whi

they relate Q
S
¥




Allegation: Fondling Oéb

S
Fondling is the: O\’
a touching of the private body rt%of another person
a for the purpose of sexuaﬁi\cation,
a without the consent o% ictim,
Q including insta ere the victim is incapable of giving

consent becag f their age or because of their

temporar ermanent mental incapacity.

X




Analysis Grid

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person
Undisputed: Complainant Respondent acknowl s"’CompIainant: drank more than
and Respondent agree and admits this el in 12 drinks, vomited, no recall
that there was contact their statementwi Respondent: C was aware and
between Respondent’s investigator st participating
hand and Complainant’s @ Witness 1: observed C vomit
vagina. “We Wﬁ\ king up. Witness 2: C was playing beer
Co nt started pong and could barely stand

it. It went from there. seemed fine
omplainant guided my Witness 4: carried C to the
hand down her pants...” basement couch and left her
C? there to sleep it off.

' me and was really  Witness 3: C was drunk but



Apply Preponderance Standard to
Each Element

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person
Undisputed: Complainant Respondent acknowle\/CompIainant: drank more than
and Respondent agree and admits this ele 12 drinks, vomited, no recall
that there was contact their statemen Respondent: C was aware and

betweegRaespondeont's investigatq participatigg
hand afd Compg|d@nant’s Witness 1: vomit
vagina. “We we 3 Witness 2: w ing beer
Co ' | pong and gouN bar@y stand
\@ e rally  Witness 3: k but
‘ it. It went from there. seemed fine
Q\ Complainant guided my Witness 4. carried C to the
hand down her pants...’ basement couch and left her

there to sleep it off.



Final Report S
O$
The allegatlo

Descrlptlo aII procedural steps

Flndln act
on of application of facts to

fio

Qh*atlonale for decision on each

{) allegation
?\$ Sanctions and remedies
QQ‘ . Procedure for appeal



The Final
Determination
I Should STAND

On Its Own

0 N Neutral/Unbiased
$ D Draw Attention to Significant
Q\?‘ Evidence and Issues




Choosing Simple Language

Complex Language

Simplc L aniguage

“Adjudicated” Yet€d/Determined”

“Preponderance of the Evidence” O\, “More likely than not”

“The allegation was sub:i@ated” “The allegation was proven/supported by”

”PursuantQ\%‘policy” “As stated in the policy”

“DigitatPenetration” “Inserted their finger into (include body part
penetrated)”

“Respondent articulated” "Respondent stated”

“Prima Facie Assessment” “Plain assessment/On its face assessment”



ear

ritten

n to enhance
and clarity.
formation
lly.
2 language used in
ation.

S

ative language

kelcronyms

descriptions of

t language.




Evidence that the decision maker has afforded

significant weight. D@Atte N t i on
te-Specific

Consistencies &Vi d e n Ce

Evidence related to Inconsistencies

assessment of crediblity, TS Q\’ Through
reliability, and authenticity. Ctatermente that inc] eor% I nte ntio - a I
are lacking in si netails

QQ Presentation of
Explanations that provide a betteQ}erstanding of I nfo m atlo nin

certain items of evidence or@of evidence. th e Writte n
'’ Determination
If it was imp ?,\emphasize it.
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Scenario 1%)§5

Respondent p es a

nolygraph

report to investigators wherein it is
th

conclude@

Respondent is not

bein O%ertive when denying the

all 'ons.

5

The Investigator determines the
report is irrelevant. Must the
Investigator share the report

with the Decision-Maker?



Scenario 1E’O$

Respondent pr s a polygraph report
to Investlga herein it is concluded
that Res nt IS not being deceptive

mg the allegations. The
her appears and answers all
Q\\ nt questions on cross.

%Q Must the Decision-Maker find
?\ Respondent not responsible
<9Q~ because of the findings in the

report?



Scenario 2

Complainant provid @éords of a sexual
assault forensic e 6%‘ n the record, the
nurse notes that Plalnant had
bruising on h r thighs and
abrasions cervix. The nurse does
not appea e hearing. Complaint
testifies@@n fuII%/ submits to cross. In her
she states that she saw bruises
on ner thighs and that the nurse
er about the injuries to her cervix.

$Q Can the DM consider evidence of
?\ the inner thigh injuries?

Can the DM consider evidence of
the injuries to C's cervix?



Scenario3 _©
\O$

Witness 7 ondent would like
rovide information

Wltnes
testl about text messages between
Complainant that indicate that

S Ialnant has made the allegations

Responden E a‘pbears at the hearing with

. Can the DM hear from Witness 7 at

QQ\?“$ the hearing?



Leave Us Feedback:

Questions?

Email Us:
mcompton@grandriversolutions.com

info@grandriversolutions.com

£ @GrandRiverSols
K1 [ Grand River Solutions



Save the Datel!

Title IX & Bias Series

Register for free!

December 8, 2021
Reducing Bias in Sanctioning with Jody
Shipper & Tibisay Hernandez

Upcoming Trainings

November 14, 2021
Inclusive Search Practices: Culture
Add vs. Culture Fit Recruitment

January 28, 2022
Diversity Foundations: Bias
Awareness and Mitigation



©Grand River Solutions, Inc., 2021. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. 8 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.





